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About this Book
This handbook sets out the principles for ensuring effective access to information
and public participation in Kenya, mostly derived from court judgments. The
guide is intended for policymakers, state officers and community members who
want to know how public participation should be conducted, and understand the
need for facilitating access to information in the extractive sector for sustainable
development and inclusion. Many court cases are filed in the public interest, either
by individuals or groups, alleging violations of the rights to public participation
and access to information as well as cases brought by affected individuals and
bodies for their own benefit. This handbook simplifies some of the judgments and
is structured in what we hope is reader-friendly. We anticipate this it can enhance
the knowledge and understanding of those who have to plan public participation,
and who have a duty to supply information, so that the Constitution and law will
be complied with without the necessity to go to court repeatedly to enforce them.
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1.0 Introduction
Over the past ten years, Kenya has undergone something of a transformation
spearheaded by the ratification of the 2010 Constitution by an overwhelming
majority of Kenyans in a referendum. That Constitution established important
principles and values that continue to have significant impacts on Kenya’s political,
economic, social, and environmental landscape. Every aspect of government,
every aspect of land use and management, and every business in Kenyan has been
affected by these constitutional developments.
Some changes have come quickly, and others far too slowly. It is true that
some rights – rights economic, cultural, and social rights, must be achieved
progressively – meaning that is there is recognition that it may be impossible to
achieve them immediately. But most rights – and the duties to comply with them
– are immediate. And this is true of the rights we are looking at here: to access to
information, to participation.
As Kenya’s governmental landscape changes, so does its economic landscape. Over
the past 10 years, the extractive sector has experienced an increase in investments
and has attracted much greater attention, in part because Kenya is believed to have
mineral and hydrocarbon resources that have yet to be tapped, but also because
the Constitution—and the accompanying transparency and accountability
it demands—have made Kenya a much more reliable and attractive place for
international investors. Good governance yields better investments. It is probably
no coincidence that the extractive industry, which requires companies to work
so closely with governments and communities, has attracted more attention now
that these relationships have become clearer.
Kenyans should also take notice of the increased interest in extractives. The
industry has the potential to improve the lives of many but also carries the risk of
permanent harm to the environment and the ways of life of many communities.
This transformation does not change only the communities where extractives are
found, but the country as a whole. The management of resources, transparent
financial accountability, and equitable distribution of benefits are a matter of great
importance to all Kenyans. While both large-scale and small-scale or artisanal
extractive activities are taking place in different geographical locations around the
country, the large-scale projects have had greater impact and have elicited more
public interest as they expand throughout the country. Large scale operations
involve more actors at the local, national and international levels and, because of
the formal nature of corporate reporting, their contribution to the economy is
easily quantifiable, thus given higher priority.
Katiba Institute
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Yet, there remain consistent, legitimate concerns that the expansion of the
extractive industry is outpacing the implementation of the Constitution.
Although Kenya has recently passed legislation that provides some structure to
the extractive process, it has, in most cases, yet to provide regulations that guide
companies, communities, and the government’s agencies on how to implement
the legislation. Just as importantly, the government has been slow to set forth
sufficient policies—general principles that guide the government in managing the
industry—that inform the decisions made by companies and allow communities
to know what to expect.
The lack of guidelines and policies breeds uncertainty for the industry, and
uncertainty breeds risk for companies that want to participate in that industry.
There is little doubt that, as things stand, the extractive industry is suffering from
considerable uncertainty. Recent litigation has demonstrated that the government
has yet to provide sufficient guidance to either Kenyans or corporations on how
to exploit resources in a way that is safe, environmentally and socially conscious,
equitable, and fair. The courts can, and have, provided much-needed guidance,
but the litigation process takes time and resources. Effective policymaking and
regulation will reduce the uncertainty felt by all.
This handbook distils the lessons learned from litigation on issues pertinent to the
extractive industry, with a focus on environmental and social impact assessments,
access to information, and public participation. The first section discusses the
values and principles of the Constitution and how they inform the interpretation
of land rights, social and economic rights, and environmental justice. The second
section distils the lessons learned into straightforward rules that government and
industry can apply when navigating the extractive process in Kenya.
The lessons can be related to the eight steps of the extractive process, as identified
by the United Nations Development Programme.
But the lessons tend to apply to all or several of these steps.These steps are:
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•

Step 1:

Establish the Foundations for Resource Stewardship: Policy,
Regulations, Institutions and the Rule of Law

•

Step 2:

Participatory Planning For Extractives from Exploration to
Closure

•

Step 3:

Exploration

•

Step 4:

Feasibility and Licensing

•

Step 5:

Mine Development and Construction
Katiba Institute

•

Step 6:

Production

•

Step 7:

Closure

•

Step 8:

Post-Closure

Finally, the handbook includes a list of laws, regulations, cases, and texts that may
prove useful for those who want to learn more.
The extractive industry, perhaps more than any other industry, is intensely
local and intensely technocratic. Companies in the extractive sector must
work as closely with the communities in which they operate as with the
government agencies that regulate them. This handbook does not go
deeply into the details of extractive best practices, policy alternatives, and
recommendations. Others have done a good job of setting out these issues.
We appreciate the assistance we have gained from these works and recommend
them.

1.1 The Role of the Constitution in Understanding Land
Administration, Communities, and Economic and Social Rights
The Constitution of Kenya 2010 is the supreme law of Kenya. Any rules that are
inconsistent with the Constitution are void to the extent of that inconsistency.
Any laws that were enacted before the 2010 Constitution must, if possible, be
interpreted in a way that is consistent with the Constitution, otherwise they
will also be invalid so far as they are inconsistent with it. The supremacy of the
Constitution is important when it comes to understanding extractive industries
because it extensively discusses the environment, land, and natural resources.
And these provisions govern how laws should be implemented and the duties the
government, organizations, and individuals have as stewards of the environment,
land, and natural resources.
Because extractive industries have such far-reaching effects on communities,
the environment, the economy, and the relationship between the state and its
people, nearly every chapter of the Constitution affects the way extraction does,
or should, occur. This handbook focuses on the Constitution’s provisions on
natural resources and the environment (including the protection and use of land
and natural resources), public participation, access to information, and economic
and social rights.
Under the Constitution land, natural resources, and social and economic rights
are closely connected. This is not surprising. It recognizes the close relationship
that individuals and communities have to their land, the extent to which the local
environment shapes culture, and the degree to which land and environment tie
into social and economic well-being.
Katiba Institute
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1.2 Land and the Environment
Yet land has also been a source of conflict and muddled policy from
the colonial era into and after independence. As stated in the [2004]
Report of the Commission of Inquiry into the Illegal/Irregular Allocation of
Public Land (the Ndungu Report), land “continues to command a pivotal
position in the country’s social, economic, political and legal relations”.
This is why land has such a prominent place in the Constitution, and Chapter 5
on Land and the Environment is our starting point. Land is defined broadly under
the Constitution to include, among other things, the surfaces and subsurface
of the land and water, including “natural resources completely contained on or
under that surface.” The Constitution, in turn, defines natural resources as “rocks,
minerals, fossil fuels and other sources of energy.”
The term “environment” is not defined in the Constitution, but it is defined
broadly in the Environmental Management and Coordination Act, 1999 (EMCA)
as “the physical factors of the surroundings of human beings including land,
water, atmosphere, climate, sound, odour, taste, the biological factors of animals
and plants and the social factor of aesthetics and includes both the natural and
the built environment”.
Article 61 of the Constitution declares that all land in Kenya “belongs to the
people of Kenya collectively as a nation, as communities and as individuals”.
Article 61 is both a declaration of a right and an establishment of a duty. The
people, in their various and overlapping capacities, own the land and are entitled
to a say in how that land is used. Yet, at the same time, the people, in their various
and overlapping capacities, must use the land, and the resources in it, in a manner
that is “equitable, efficient, productive and sustainable” (Article 60(1)
“Equity” means essentially “fair”. It includes the idea of rectifying past injustices
and inequalities. In the context of extractives, equity also requires that local
communities and their economies benefit from any land investments. Efficiency
is about using resources in a non-wasteful way, and in the current context requires
also a revision of prior laws and policies to rationalize the use and management
of land and to incentivize communities and the private market to put land to
its best use. Productivity requires that land be utilized in a manner that best
fits its purpose and the needs of the community. And sustainability requires
that land be managed in a way that conserves land and ensures that land is
not over-exploited or over-utilized. It carries the notion that those alive today
must not exhaust resources but have a duty towards the people of tomorrow.
10
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Sustainable development (as well as equity) is a national value (Article 10).
The Constitution establishes similar rights and duties for natural
resources. As with land, natural resources must be utilized to the benefit
of the people of Kenya. Natural resources must be managed sustainably
and in a way that ensures that the benefits from the resources are shared equitably.
These rights are reflected in EMCA. Even before the 2010 Constitution
was passed, EMCA provided, as a general principle, that “every person in
Kenya is entitled to a clean and healthy environment.” After implementation,
EMCA was amended to state that every person—body or corporate—must
cooperate with the government to protect the environment and “ensure
the ecological sustainable development of and use of natural resources”.
This reflects Article 69(2) of the Constitution. If a person believes that her rights
in land or natural resource are, have been, or are going to be violated, she can seek
redress through the court or through any other legal remedy available. Courts, in
turn, have the power to make orders to prevent, stop, or discontinue any acts that
may harm the environment, compel public officers to take steps to prevent or
discontinue acts that may harm the environment, and provide compensation to
someone whose rights have been violated. Courts, of course, do not act on their
own initiative, but in response to cases brought before them.
“I hereby grant an order of mandamus directed to the Government of Kenya,
the Kenya Power and Lighting Company Limited, and the Kenya Electricity
Transmission Company Limited compelling them to make complete
disclosure to the Petitioner of every agreement or arrangement entered into or
made with the Government of Ethiopia (including its parastatals) relating to
the proposed purchase of electricity from Ethiopia and/or the Gibe III project
including, but not limited to, the Memorandum of Understanding signed
in 2006. I direct the Government of Kenya, the Kenya Power and Lighting
Company Limited, and the Kenya Electricity Transmission Company Limited
to forthwith take the necessary steps and measures to ensure that the natural
resources of Lake Turkana are sustainably managed, utilized and conserved in
any engagement with, and in any agreements entered into or made with the
Government of Ethiopia (including its parastatals) relating to the purchase of
electricity”.
Justice P. Nyamweya in Friends of Lake Turkana Trust v Attorney General & 2
Others [2014] eKLR
Katiba Institute
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Both Chapter 5 of the Constitution and EMCA reflect a striking departure
from how land and the environment had previously been treated in Kenya.
Without going into details, it is safe to say that the colonial authorities and
subsequent post-independent regimes made something of a mess of things—
either enacting bad laws or failing to enforce good ones. And as the Ndungu
Commission and the Truth Justice and Reconciliation Commission (2008-13)
made clear, that mess has been at the heart of much pain and conflict. Chapter
5 of the Constitution aimed to untangle that mess. In doing so, however, it takes
a clear-eyed view of how complicated land issues are. Kenya’s vibrant cultures,
colonial legacy, and autocratic impunity make land a source, on the one hand, of
great pride and, on the other, great pain.

1.3 The Constitution and Communities
The land belongs, as mentioned, to the people, including as communities. And
the Constitution recognises land as being of three types in terms of ownership:
public, pruvate and community. Community land is mostly land held under
customary law. There is also a Community Land Act, which provides: that
natural resources found in community land are used and managed sustainably
and productively, for the benefit of the whole community including future
generations, with transparency and accountability, and on the basis of equitable
sharing of benefits.
The Constitution is mindful of communities in various other ways, including in
recognising the right to practice one’s culture with one’s community (Article 44),
and that some communities have been excluded from the broad national life, but
have the right to be represented and not to be excluded from society (Articles 91
on parties, 100 on political representation and 174 on the objects of devolution).

1.4 Economic social and cultural rights
The International Covenant on Economic, Social and Cultural Rights, (ICESCR),
which Kenya ratified in 1972 and is now a part of Kenyan law, requires that states
develop and utilize natural resources efficiently for the most efficient development
and utilization of natural resources while, at the same time, improving “all aspects
of environmental and industrial hygiene”. The Constitution, national, and
international law all recognize that the rights of the people in their environment
and natural resources must be incorporated into business and industry practices
that seek to exploit those resources.
The Constitution recognises a right of everyone to a clean and health environment
(Article 42), and expands on how that right is to be realised through the courts
(Article 70).
12

Katiba Institute

Article 43 recognises other rights: to education, health, housing, food and water.
Most of these are clearly related to the environment and to the use of national
and natural resources. Like other rights, it is not the obligation of the state alone
to realise them. But the state has a fuller range of responsibilities, especially
regarding these rights. Wheareas non-one should fail to respect the rights (such as
by unfairly evicting people from their housing or excluding children from school)
the state must as appropriate be more proactive: it must protect the rights from
others (incliuding extractive industries), must promote the rights (by education
and taxation policies for example) and it must when necessary fulfil them (as by
providing food to the starving).
International guidance on the nature of these rights deals with the “right to what?”
And it proposes that it means that education food, health care etc must be not
only availale but accessible (financially and physically, for example), acceptable
(in terms of culture for example and of reasonable quality).

2.0 The Right to Access to Information
The Constitution recognizes that the enforcement of rights depends on access
to information and public participation. These two are distinct but closely
related. The right to access to information is guaranteed under Article 35 of
the Constitution. Every citizen has the right to information held by the State.
In addition, every citizen has the right to information held by another person
(including an organization) that is required for the exercise or protection of any
fundamental right or freedom. This is one of the relatively few rights recognised
by the Constitution for citizens only.
The Article also requires the government to “publish and publicize any important
information affecting the nation”—in other words, must proactively disclose
without waiting to be asked.
Parliament has enacted the Access to Information Act (ATI Act). It reflects
the Constitution and arguably goes a little further, establishing that Kenyan
corporations, not just individuals, have a right to request information under
Article 35. The ATI Act gives Kenyan corporations controlled by Kenyans citizens,
and individual citizens, the right to seek information from the government and,
under some situations, private parties. The law obliges government organs to
provide information unless it is protected from public disclosure by one of the
nine exemptions in the Act. If there is a dispute about whether information
should be disclosed, the Commission on Administrative Justice (the CAJ) and
the courts are available to resolve it.
Katiba Institute
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“Public participation calls for the appreciation by State, Government
and all stakeholders implicated in this appeal that the Kenyan citizenry is
adult enough to understand what its rights are under Article 34 [of the
Constitution]. In the cases of establishment, licensing, promotion and
protection of media freedom, public participation ensures that private
“sweetheart” deals, secret contracting processes, skewed sharing of benefitsgenerally a contract and investment regime enveloped in non-disclosure,
do not happen. Thus, threats to both political stability and sustainable
development are nipped in the bud by public participation. Indeed, if they
did the word and spirit of the Constitution would be both subverted.”
Justice Willy Mutunga, Communications of Kenya & 5 others v Royal Media
Services Limited & others [2015] para 381.
The nine exemptions from disclosre are that, if revealed, the information would:
•

undermine national security;

•

impede the due process of law;

•

endanger the safety, health or life of any person;

•

involve the unwarranted invasion of the privacy of an individual

•

substantially prejudice commercial interests, of the entity from which
the information is sought or the person or body rom whom information
was obtained;

•

cause substantial harm to the ability of the Government to manage the
economy;

•

significantly undermine a public or private entity’s ability to make a
decision;

•

damage a public entity’s position in legal proceedings; or

•

infringe professional confidentiality;

The concept of national secutiry is spelled out in considerable detail in the Act.
But an important point is that if the public interest in the information being
disclosed outweighs the interest being protected by keeping it secret, a court may
order its disclosure (s. 6(4)).
The right to access to information is a relatively new concept to Kenyans and for
the Kenyan government. The possibility of citizens demanding information from
the governmentcreates the potential for a significant shift in power. But most
14
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citizens have yet to fully understand the scope of the right. Suffice it to say that it
will be a subject of litigation for years to come.
Government organs involved in the extractive industry, unfortunately, have
not been quick to embrace the right to access to information. For the most
part, they have yet to publish guidelines and policies that should have been
implemented years ago. The Ministry for Petroleum and Mining website,
for instance, does not provide a mechanism for submitting an access to
information request, as envisioned under the Access to Information Act.
Nor does the site provide information on the contracts it has entered into.
The dilatory response to such a fundamental right has bred mistrust and caused
litigation. From a constitutional perspective, the delays and refusals are often
unjustified. From an economic perspective, the delays in implementing policies
are expensive, sometimes prohibitively so. When the rules are unclear and
information is not shared, industry suffers like everyone else.
Further reading:
Commision on Administrative Justice, A Guide on Proactive Disclosure for Public
Entities at National and County Government Level in Kenya http://mmutest.
mtinnovations.net/wp-content/uploads/2019/06/Guide-On-ProactiveDisclosure-For-Public-Entities.pdf
CAJ, Handbook on Best Practices on Implementation of Access to Information

2.1 The Right to Public Participation
Public participation is the principle that those affected by a decision have a right
to participate in the decision-making process. The principle was prominent
in EMCA as originally passed, showing the influence of documents like the
Aarhus Convention (United Nations Economic Commission for Europe
(UNECE) Convention on Access to Information, Public Participation in DecisionMaking and Access to Justice in Environmental Matters), Rio Declaration on
Environment and Development 1992, and the African Charter on Peoples and
Human Rights. The Constitution, however, has extensive requirements for
participation and the EMCA was amended to add to its participation provisions.
Similarly, the Fair Administrative Action Act emphasizes the government’s duty
to inform and seek input from the public. 15
Katiba Institute
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The Constitution requires the government to “encourage public participation in
management, protection and conservation” of the land and its natural resources.1
Public participation is also conducted during the legislative process:Parliament
and county assemblies are required to conduct their business openly and facilitate
public participation.2 Similarly, the government must conduct its finances in a
way that is open, accountable, and includes public participation in financial
matters.3 Now various pieces of legislation and guidance documents also require
or encourage popular participation. These include the County Government Act
ss. 87-91, various county Public Participation Acts, and a set of guidance on
participation prepared by the Ministry of Devolution.
Taken together, these requirements for public participation encompass all
levels of government decision-making processes: from the laws enacted, to the
method of implementing those laws, to the allocation of financial resources for
implementation.
Yet public participation can be a bit unpreditable. Participation requires
communication. And the most appropriate way to communicate can vary widely
depending on the audience. Sending an invite to a community forum via twitter
may work in some parts of Kenya; it will not work in others. The means of
communication is only the start. Adequate public participation means knowing
the communities and knowing how they communicate.
The nature of public participation solidifies, however, when one focuses on
meaningful participation. Meaningful participation provides the community with
the information to make decisions in a manner that allows them to understand the
issues in a cultural context. It also allows people to provide feedback and engage
in dialogue. Meaningful public participation requires mutual understanding, an
identification of shared goals, and an appreciation of divergent opinions. It is
not esy for either side. For those who are required to seek public input it requires
detailed planning, and for the public it requires them to get to grips with issues
that may be unfamiliar.

16

Katiba Institute

Guiding framework on Public Participation (Principles set by the Kenyan
Courts)
In British American Tobacco Kenya, PLC v Cabinet Secretary for the Ministry of
Health & 2 others [2019] eKLR,1 the court outlined the guiding principles for
public participation as such:
(i)

Public participation is a constitutional principle under Article 10(2) of
the Constitution that should apply to all aspects of governance.

(ii)

It is the duty of the officers and agencies tasked with conducting public
participation to ensure it is facilitated. They must reach out to the
public, not just wait passively for input (iii) Despite there not being a
prescribed legal framework for public participation, the public entity
involved should take the initiative to give effect to this constitutional
principle using reasonable means.

(iv)

Public participation must be real and not illusory- meaning that it
should not just be done as a public relations action or just to ‘fulfil’ a
constitutional requirement.

(v)

Public participation is not an abstract notion; it must be purposive and
meaningful.

(vi)

Public participation must be accompanied by reasonable notice and
reasonable opportunity for stakeholders to become involved this would
mean that the final decision has not been made so that input may make
a difference.

(vii) Public participation could take any form including written submissions
and should not only be restricted to oral hearings. This means that the
fact that someone was not heard is not enough to annul the process.
(viii) Allegations of lack of public participation must be considered within
the particular circumstances of each case: the mode, degree, scope and
extent of public participation is to be determined on a case to case basis.
(ix)

Components of meaningful participation should include: (a) clarity of the
subject matter for the public to understand; (b) structures and processes
(medium of engagement) of participation that are clear and simple;
(c) opportunity for balanced influence from the public in general; (d)
commitment to the process; (e) inclusive and effective representation; (f )
integrity and transparency of the process; (g) capacity to engage on the
part of the public, including that the the public must be first sensitized
on the subject matter.

Katiba Institute
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In determining what constitutes meaningful public participation, the principles
of sustainable development established by EMCA should be the industry’s and the
government’s guiding star. Sustainable development requires “public participation
in the development of policies, plans and processes for the management of the
environment.”2 Public participation, in turn, must be done with an understanding
of the cultural and social principles traditionally applied by a community.
As with access to information, public participation was not a strength of
the colonial or early post-independence regimes. They often viewed public
participation as a threat that should, to put in mildly, not to be encouraged.
The State still struggles to incorporate it into the practice of governance. There
have been impressive successes and impressive failures. And, as with access to
information, the government’s often inconsistent or grudging application of the
right to public participation is economically and socially expensive.
Another important provision of the Constitution relating to to access to
information and public participation is Article 47 on the right to fair
administrative action. This is fleshed out by the Fair Administrative Action Act. It
relates principally to the actions of public bodies and to their decisions that may
affect rights, and would be relevant to any actors in the extractives sector likely to
be affected by acts of the administration.

Further Reading
Fair Adminstrative Action under Article 47 of the Constitution: A Guide for the
Administrator with some guidance to the public on what to expect and how to complain (Katiba Institute, 2018) http://www.katibainstitute.org/wp-content/uploads/2018/06/Fair-Administrative-Action-1_441.pdf

3.0 Extractives and Litigation: Lessons from Experience
As the extractive industry has expanded in Kenya, so has the litigation concerning
the industry. Much of that litigation has centred around three questions:
whether the industry has conducted sufficient environmental and social impact
assessments; whether the government and industry have provided access to
information to which the public is entitled; and whether government and industry
have sufficiently allowed for public participation in the process of developing an
extractive site.
Several themes have arisen from this litigation, which we have distilled into 11
“lessons”. These cases from which these lessons have mainly been taken are not
18
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all concerned with the extractive industry, but all of them focus on the role that
public participation, access to information, and environmental stewardship play
in utilizing and protecting Kenya’s environment and natural resources.

Lesson One: Play by the Rules
Kenyan courts have repeatedly held that, when it comes to the environmental
and social impacts of environmental exploitation, the Constitution and the laws
mean what they say. Numerous projects have been delayed or halted altogether
because corporations have failed to conduct environmental and social impact
assessments that satisfy the Constitution, laws and regulations. Governments,
too, have failed to provide adequate information. And both government and
industry have failed to engage in meaningful public participation.
In Mohamed Ali Baadi & Others v Attorney General & 11 Others, (often referred
to as the LAPSSET case) a case involving the development of a transport and
infrastructure project, for example, the court emphasized that citizens must be
“active participants in environmental governance.”3 Access to information, participation in decision-making, and access to justice were necessary for meaningful
participation in development programmes.4 Consistent with the Constitution
and EMCA, the High Court held that principles of public participation in a
culturally and socially relevant context must guide development projects. The
failure to adhere to statutory requirements for public participation, in and of
itself, is a violation of a citizen’s right to public participation guaranteed under
the Constitution.5
The Mohamed Ali Baadi court also noted the importance that access to
information has in environmental governance. The Court held that the right to
access to information does not include only the right of citizens to request and
obtain information from the governments and, at times, private parties, but also
the duty of the government and, at times, private parties to collect and share
information without the public having to ask for it first.6
The right to access to information, in turn, plays a critical role in ensuring the
right to public participation. As the Mohamed Ali Baadi court noted, it was not
enough for the government to publish an Environmental Impact Assessment
once it was completed. The government was required to provide information
about the project from its inception.7 The petitioners in this case did not oppose
the project. The key objections were to the process by which the project was
developed and implemented. It is impossible to say what would have happened if
Katiba Institute
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the government had involved the community as required by the Constitution and
the EMCA, but it is now evident what happens when communities are ignored,
shortcuts are taken, and rules are not followed.
The Mohamed Ali Baadi findings have been echoed in other cases. In Save Lamu
& 5 Others v National Environmental Management Authority (NEMA) & another,
a case involving the development of a coal-fired power plant, the National
Environmental Tribunal (NET) held that a proper environmental and social
impact assessment requires public participation.8 It cited the Rio Declaration
on Environment and Development,9 which emphasized the need for public
participation of “all concerned citizens.”10 And, as in Mohamed Ali Baadi, the
NET stated that meaningful public participation requires access to information.
Similarly, in Mui Coal Basin Local Community & 15 Others v Permanent Secretary
Ministry of Energy & 17 Others, a case addressing the environmental and social
impact of a coal mining project, the Court set standards that the government
must adhere to when developing projects that affect the environment. They are
straightforward and, if followed, address many of the concerns raised in Mohamed
Ali Baadi, and Save Lamu. Those standards are:
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•

Public participation must be meaningful: The government must create
a programme for meaningful public participation that considers the type
of development and the abilities of the public to organize and engage
themselves.

•

Public participation must be effective: Public participation must be
innovative and adapt to both the subject matter, cultural, logistical, and
economic constraints of the people. In short, public participation must
be done in a way that reaches people, explains complex issues in ways
they understand, and provides them with the information they need.

•

Public participation must include access to information: This
includes ensuring that information is provided when it is requested, but
also actively disseminating information to the public.

•

Public participation must be inclusive: The government must realize
that all citizens have a stake in the environment and development, but
also keep in mind that those most affected by an extractive project must
be sought out and considered deliberately and consciously.
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•

Public participation must be accountable: The government must
consider, to the greatest extent possible, all the views of those affected,
and indicate how the information gained from public participation
informed the decision-making process.

•

Public participation must operate in the context of technical expertise:
The right to public participation does not discount or undermine the
roles of those with technical expertise. The information gained through
public participation must be considered in the context of the technocrats
and experts involved in an extractive project.11

Mui Coal Basin emphasized that these standards must be tailored to the specific
project and consider the circumstances of the local community. There is no onesize-fits-all checklist that can be followed. But when these standards are followed
conscientiously, the government, industry, and communities will be more likely
to engage in a project and be dedicated to its success.
Thriig to how the courts have reacted to claims for th release of specific
information. They have ordered the release of information on:
•

Internal decision making of state bodies (Trusted Society of Human Rights
Alliance & 3 others v Judicial Service Commission & another [2016] eKLR
on criteria for shortlisting of applicants for Chief Justice).

•

Use of public funds for advertisements during a pre-election period
(Katiba Institute v Presidents Delivery Unit & 3 others [2017] eKLR).

•

Details of all relevant information about a large scale project on
transmission of power from Ethiopia. Friends of Lake Turkana Trust –vsAG & 2 Others, ELC Suit No. 825 of [2012].

•

The publicization of information relating to a motion to remove a
Governor from office. Andrew Ireri Njeru & 34 Others v County Assembly
oof Embu & 3 Others [2014] eKLR, Constitutional Petition No. 8 of
[2014].

•

Details of the LAPSSET project ESIA report [Mohamed Ali Baadi and
Others v Attorney General & 11 Others,Milimani petition no. 22 of 2012].

•

Details of the Benefit Sharing Agreement document in the Mui
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Coal Basin Case. Petition Nos. 305 of 2012, 34 of 2013 & 12 of [2014]
(Formerly Nairobi Constitutional Petition 43 of [2014]) (Consolidated).
There have been a large number of court decisions on Article 47, which also
touch ion the issues of information and participation. Here are a few examples:
•

Before action is taken notice must be given to those likely to be affected
so that they have a chance to put their own case (Millicent Wamuyu
Ngatia v Inspector General of Police & 4 others [2019] eKLR12 - accounts
investigated without any notice being given).

•

Adequate time must be given for a response (Muslims for Human Rights
(MUHURI) & another v Inspector-General of Police & 5 others [2015]
eKLR).13

•

Reasons must be given for administrative actions (Maxwell Mwailongo
Mwandawiro v Kenya Ports Authority [2019] eKLR - denial of pass to
port to do work without adequate reason or investigation.14

•

Administrative powers must be exercised in good faith for the purposes
for which the power is given by law (e.g. Republic v Firearms Licensing
Board & another Ex parte Boniface Mwaura [2019] eKLR15 on asking
registered owner to surrender firearm).

•

When making a decision, relevant factors only may be taken into account
(Republic v County Director of Education, Nairobi & 4 others Ex-parte
Abdukadir Elmi Robleh [2018] eKLR16 that the school principal was a
foreigner not a relevant factor when deregistering school, because not
indicated by the law).

Lesson Two: If There Are No Rules, Follow Best Practices
As noted, there are still many gaps in the statutory and regulatory scheme for
the extractive industry. Those gaps should be filled, and citizens, organizations,
and international corporations should call on the government to do so. Until it
does, the government and industries should rely on the wealth of research and
information on international best practices for extractive industries and good
governance in the extractive sector.
These best practices are informed by decades of failed experiments, destroyed
communities, and ruined environments. They are excellent resources to avoid
repeating others’ mistakes. We recommend the following free resources:
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International
•

Contracts Confidential: Ending Secret Deals in the Extractive Industries
available at https://resourcegovernance.org/analysis-tools/publications/
contracts-confidential-ending-secret-deals-extractive-industries

•

Drimmer, Jonathan Human Rights and Extractive Industries: Litigation
and Compliance trends, The Journal of World Energy Law & Business,
Volume 3, Issue 2, July 2010, available at https://doi.org/10.1093/
jwelb/jwq001

•

Extractive Industries and Sustainable Development: An Evaluation of the
World Bank Group’s Experience available at https://elibrary.worldbank.
org/doi/abs/10.1596/978-0-8213-5710-1

•

The United Nations Interagency Framework Team for Preventive Action,
Extractive Industries and Conflict: Toolkit and Guidance for Preventing
and Managing Land and Natural Resources Conflict available at https://
www.un.org/en/land-natural-resources-conflict/pdfs/FRAMEWORK_
TEAM_FLYER-2July12.pdf

•

UNDP, Extracting Good Practices: A Guide for Governments and Partners
to Integrate Environment and Human Rights into the Governance of the
Mining Sector available at http://www.undp.org/content/dam/undp/
library/Sustainable%20Development/Environmental-GovernanceProject/Extracting_Good_Practices_Report.pdf

•

World Bank, Oil, Gas, and Mining: a Sourcebook for Understanding the
Extractive Industries (2017) available at http://documents.worldbank.org/
curated/en/222451496911224999/Oil-gas-and-mining-a-sourcebookfor-understanding-the-extractive-industries

Kenyan
Kariuki, F et al, Handling Extractives Related Grievance in Kenya: A
Guide for Judicial Officers17 available at https://scholar.google.com/
scholar?oi=bibs&cluster=12079394762577321368&btnI=1&hl=en
These texts and other publicly available resources, when read in conjunction with
the Constitution, laws, and existing regulations, can guide what the rules should be
and how best to follow them.
Katiba Institute

23

Lesson Three: Establish Strong Foundations for Regulating Resources
As Kenya continues to develop its laws, regulations, and policies on extractive
industries, it must make sound, strategic choices that incorporate the values and
principles of the Constitution into the legal frameworks and policies.
Some progress has been made. Although imperfect, Kenya has adopted a national
energy policy and has recently enacted a Mining Act. Yet, the government still
has to develop regulations under the Mining Act and, although it developed a
Mining and Minerals Policy in 2016,18 the government has yet to implement it.
The Mining Act makes some progress in ensuring that resources are protected and
profits equitably shared. Further, it recognizes the importance of assessing the social
impact that mining will have on a community. The Mining Act does envisage the
public being more involved: the Director of Mines is responsible for “facilitating
access to information by the public, subject to any confidentiality restrictions”
(s. 20). And the Director of Geological Survey is responsible for “developing
a national repository of geo-science information through the compilation,
publication and dissemination of information and data concerning the geology
and mineral resources of Kenya and facilitate access to this information by the
general public (s. 21). Furthermore, “Subject to Article 35 of the Constitution
and mineral related laws, all mineral agreements entered into in accordance with
this Act shall be public and be made accessible to the public. (2) The Cabinet
Secretary shall ensure access to information under this Act, including ensuring
that mineral agreements and the status thereof is available in the official website
of the Ministry for the time being responsible for mining” (s. 119). This is a
little weak because it suggests that any law can countermand this – whereas the
ultimate authority is the Constitution. There are other provisions in ss. 191 and
192.
The Act itself, however, must be supported and implemented through regulation
and policy.
The Petroleum (Exploration and Production) Act19 and its regulations , however,
are badly in need of revision, having been passed in 1984/5 and never amended
They were not written with the values and principles set forth in the 2010
Constitution. However, in March 2019 the Petroleum Act, 2019 came into
effect. This covers environmental issues allocating liability to contracts and giving
responsibility to different institutions within the upstream sector. Further, s.23 of
the 2019 Act puts the Energy and Petroleum Regulatory Authority in charge of
ensuring access to information. The Act reinforces the need for public participation
and requires contractors to inform and consult communities before receiving
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an exploration or production license. S. 119 requires the Cabinet Secretary to
develop a Framework for Reporting, Transparency and Accountability in the
Upstream Petroleum Sector. S.127 requires the Cabinet Secretary in charge of
petroleum to develop regulations that cover various aspects of the sector including
environment, access to information and public participation. It is vital that the
Cabinet Secretary works with various stakeholders to develop effective regulations
that can be implemented before Kenya’s upstream petroleum sector moves to full
field development.
cThe government should reevaluate existing investment strategies and be
conscious of how it develops new ones. The standard petroleum agreement used
by the Kenyan government, for example, does not appear to have been modified
since the early 1980s.20 The contract does not reflect international best-standards
for public-private partnerships in the petroleum industry. It should be reviewed,
updated, and amended to reflect contemporary best practices and to confirm
that the agreements are consistent with Constitutional and legal requirements,
including in relation to public participation.
The government should view this period of legal and policy development as
an opportunity to entrench values of public participation and open access to
information. Development frameworks must be as inclusive as the Constitution
demands. The best way to ensure that inclusivity is to start with public participation
and broad access to information—spontaneously. The government should seek
the input not only of communities that will be directly affected by extractive
industries but all Kenyans. Given the industry’s extensive impact, incredible
potential, and high risk, the development of legal and policy frameworks must be
open, consultative, and transparent. Building trust and cooperation at this stage
will make it much easier to avoid conflicts in the future.

Lesson Four: A Strategic Impact Assessment Must Include a Social
Impact Assessment
Under the Constitution, the environment, the community, culture, and the
economy are overlapping concepts. The Mining Act, 2016 recognizes this,
requiring that a social impact assessment be completed as part of application for
mineral rights. Similarly, Regulations 18 and 42 of the Environmental (Impact
Assessment and Audit Regulations), 2003, require that all assessments include
an analysis of the socio-economic, human settlement, and cultural effects of any
development. EMCA was also revised in 2015 to require not just an Environmental
Impact Assessment but a Strategic Environmental Assessment (SEA). A SEA is a
“formal and systematic process to analyse and address the environmental effects
of policies, plans, programmes and other strategic initiatives”21.
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In reviewing EMCA’s regulatory and statutory requirements in light of the 2010
Constitution, the Mohamed Ali Baadi court emphasized the importance of the
SEA, stating that government and industry must adopt “a proactive approach” in
which environmental, social, and economic considerations are at the forefront.
Taken together, the laws, regulations, and court decisions make it clear that
the environment, the community, culture, and the economy are interlinked.
Government and industry must take care not to adopt a crimped approach to the
assessment process.
Taking a broad view is not only required under the law, but also makes practical
sense. Conducting an assessment that incorporates the social and economic
realities of the affected communities marks a critical step in public participation.
As noted in Mohamed Ali Baadi, an environmental impact assessment is “a family
of approaches” that requires engagement with the community in a manner
that recognizes the close linkage between the environment, the economy, the
community, and the communities’ social fabric.22 Evaluating and mitigating
the biophysical, social, and economic costs of a project means listening to
the community in a meaningful way. Engaging with the communities builds
relationships and establishes trust—a critical component to the long-term
success of projects that, like those in the extractive industry, require decades-long
engagement with the community.

Lesson Five: An Investment in Extractive Resources is an Investment
in a Local Community
Like the Constitution, the case law reinforces that land in Kenya belongs to the
individual, the community, and the country. In Solomon Mulwa & 8 Others v
Athi River Mining and 9 Others, for example, the High Court emphasized that,
when it came to investment in natural resources, the land and economic rights of
the local community were “of paramount importance”.23 Mui Coal Basin reached
the same conclusion, noting that it is not just members of the community that
have rights, but the community as a whole.24 Any successful investment must not
just see the material or the individual, but rather the entire communal structure.
The Solomon Mulwa decision made it clear to investors in extractive industries
that their investment was not just in the resources, but in the community that
holds those resources.
Both the government and Athi River Mining had focused on the material to
be extracted from the land, not the community, as the investment source. This
notion of an investment that is solely focused on profit will, inevitably, result
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in conflict with the community. The Athi River Mining case teaches us that a
successful extractives operation must look at the community—and the individuals
that comprise it—as part of the investment and keep the community’s long term
social, economic, and environmental well-being in mind.

Lesson Six: The Quality of the Strategic and Environmental Impact
Assessment Matters
In Mohamed Ali Baadi, and Save Lamu & 5 Others (the coal plant case) , the
proponents, argued, in part, that their environmental impact assessments were
sufficient because they were approved by NEMA. The petitioners, however,
presented significant expert testimony that highlighted the weaknesses,
inaccuracies, and flawed methodologies in the assessments. Considering this
evidence, the High Court and National Environmental Tribunal respectively held
that the assessments were flawed and that NEMA’s approval did not insulate the
assessments from scrutiny. Project proponents must take a “proactive approach”
that includes a Strategic Impact Assessment, that integrates environmental
considerations into the decision-making process, and that sufficiently addressed
the effect that the project would have on the community.25 If the Strategic and
Environmental Impact Assessments are substantively or procedurally flawed,
NEMA approval does not shield them from judicial scrutiny.
The proactive approach identified in Mohamed Ali Baadi applies both to industry
and government agencies. Just as project proponents must provide high-quality
Strategic and Environmental and Social Impact Assessments, the government
must demand them. NEMA’s role in the approval process is the first line of defence
for communities and a critical point at which proponents can be instructed on
how best to ensure that their vision of the project incorporates the vision of
the community. For NEMA to play its role, however, it needs support. It is
incumbent on the government to make sure that NEMA has resources and access
to the expertise needed to properly evaluate Strategic Environmental Assessments
and Environmental Impact Assessments.
Industry should realize that getting NEMA approval is not the sole aim of
assessments. The assessments should not just pass NEMA’s review but should
incorporate the industry’s best practices and withstand review from industry
experts. High-quality assessments necessarily will involve community outreach
and community engagement. As a result, a proper ESIA will protect from
protracted litigation in two ways: it will help a company develop a project and
implementation plan that can withstand expert scrutiny, and, equally important,
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it will create an opportunity for the industry to engage with the community in
a productive manner based on shared goals and mutual respect. In this regard,
high-quality SEAs and ESIAs will help achieve the goals from lesson five by
becoming a vehicle for understanding and investing in the Community.

Lesson Seven: It is in Your Best Interests to Share Public Information
Even if You Feel You are not Obliged to
As noted above, Kenyans’ right to access to information is expansive, largely
untested, and operating in a history of government secrecy and insularity.
Industry should not wait for the scope of the right to be clarified and for cultures
to change; it should be proactive about disseminating information directly to
communities. As Mui Coal Basin, Save Lamu, Mohamed Ali Baadi, Gibe III Project
Case and other decisions have established, the government is already required to
take a proactive approach by actively disseminating information to the public.26
The Gibe III case involved agreements between the Governments of Kenya and
Ethiopia over the sale of electricity from a hydro-electric project in Ethiopia.27
Because of the likely impact on Lake Turkana the court ordered the Kenyan
government to “make full and complete disclosure to the Petitioner of each and
every agreement or arrangement entered into or made with the Government of
Ethiopia” on the matter.
Industry should be aware of this duty and, if the government does not follow
through on its obligations, act on its own to share information with the public.

Lesson Eight: Manage Community Expectations
The presence of mineral or hydro-carbon resources can lead to high community
expectations. The prospects of money, jobs, and improved infrastructure can
cloud people’s perspectives—especially in communities that have suffered from
chronic poverty, joblessness, and institutional neglect. This initial enthusiasm,
however, wanes as the community realizes that profits from extractives may take
years to materialize, as they see the extractive process alter their landscape, and as
they see some of the most coveted jobs—the ones requiring specific expertise—go
to outsiders.
Communities should realize that the heavy initial investment in extractive
industries means it can take years before any resources are extracted or any profits
realized. They should also be made aware that extractive contracts are often set
up so that any profits from the initial production will go to pay debts incurred.
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If the process and payment schedules are not made clear to the communities,
their initial excitement will turn to scepticism and resentment.28
Kenya has seen this already in Turkana. The first export of crude oil from the
Turkana investment occurred in August 2019—more than 10 years after initial
explorations.29 None of the profit from those initial sales will go to the community.
Yet, it was only after the sales were announced that the government went to the
community to explain why it was not realizing any benefit from the sale of its
crude.30 As expected, the lack of communication bred anger, resentment, and
distrust. In June 2019 the President of Kenya flagged off the first truck from
Turkana to Mombasa under the Early Oil Pilot Scheme (EOPS). EOPS is a
project designed to test the viability of exporting crude oil via road and test the
social and economic variable associated with export of Kenyan crude oil to the
international market. In the days following the June flag off, the community
protested and caused a month-long halt to the project- the community demanded
better security and beneficiation from the scheme. A key concern was that the
local community was never informed or consulted about the scheme- instead
they only saw trucks with crude oil leaving South Lokichar.
Similar frustrations have been expressed about employment levels. Communities
should be informed about how many, and what kinds, of jobs they can expect
to see. Without such information, communities may perceive—rightly or not—
that they are being locked out of the best opportunities, and that both the land
and the people are being exploited.
The extractive industry needs to learn from experience in Turkana and similar
situations and work with the community to manage expectations. Carefully
explain the extractive process to them, so that they understand that realizing
profits takes time and an extensive up-front investment. Explain to them how
the profit-sharing model works and exactly what they can expect and when they
can expect it.
Similarly, industries should tell communities, and include in their agreements,
what kinds of jobs will be available and explain why certain positions must
be filled by people outside the community. The Mining Act already includes
provisions for training and employment, and the regulations require local equity
participation,31 – though this is of little value to local communities. These
standards should be followed in the petroleum industry as well. Industries should
also engage in the process of developing community expertise and recognizing
the value of that expertise in the success of the project. Most importantly, identify
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talented individuals in the community and develop that talent. No community is
short of brilliant, hardworking people. And every community takes pride when
those people are allowed to excel.
The Tragedy of Bougainville
Bougaiville is an island, part of the Pacific Island nation of Papua New Guinea.
The discovery of vast copper ore deposits on Bougainville Island during the
1960s led to the establishment of the huge Bougainville Copper Mine by the
Australian company Conzinc Rio Tinto. At the time, the Panguna mine was
the largest open cut mine in the world.
Conflict began to emerge from the start of mining operations at Panguna. Many
of the local landowners were opposed to the mine because it attracted an influx
of workers from other parts of PNG. In addition, they were concerned about
adverse environmental effects, while seeing most of the mine profits leaving the
island. Prior to Papua New Guinea’s independence in 1975, Bougainville Island
had attempted to secede and become independent. Its representatives reached
an agreement with the national government for further decentralization, which
satisfied concerns at the time.
By late 1988 tensions over the mine had led to local violence. The mine
company closed the mine, and many non-Bougainvilleans left the island. In
early 1990 Papua New Guinea withdrew, leaving Bougainville in the control
of the Bougainville Republican Army (BRA). Despite agreeing to disarm
and negotiate, Francis Ona, the leader of the BRA, unilaterally declared
independence in May 1990.
The PNG government subsequently imposed a blockade on Bougainville.
The conflict continued until 1997. The Australian government estimated that
anywhere between 15,000–20,000 people could have died in the Bougainville
conflict.
A condition of the peace agreement was that a referendum on Bougainville’s
political status would be held within twenty years, In late November and early
December 2019, a non-binding referendum on independence was held with an
overwhelming majority voting for independence.
Government must engage in an ongoing process of sharing information with
communities. All extractive agreements should include profit-sharing models and
understandings of how money will be distributed to the companies, the national
government, counties, and communities. Although profit-sharing is addressed
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to some extent in mining and petroleum laws and regulations, government and
industry must make sure that the laws are explained in a way that makes sense
to, and is understood by, the local community. Government and industry should
not wait until after the first profits are being realized to explain these models to
the community. They should provide this information at the outset and continue
explaining it—and any changes to the model—throughout the process.
The Mining Act requires proponents of a project to set out a plan for the
hiring and training of Kenyans, although no regulations or policies have been
implemented to give effect to that requirement. Similaly the new Petroleum Act
provides that “priority is given for the employment or engagement of qualified
and skilled Kenyans at all levels of the value chain”. Government must implement
regulations and policies to give meaning to the laws.

Lesson Nine: Emphasize Inter-governmental Coordination
The National and County governments share responsibilities—and derive
revenue—from extractive projects, and both are accountable to their constituents.
Often, however, the roles of the respective governments are not clear to the
community or industry. At times, it seems that even the respective governments
do not have a clear understanding of their relationship to one another despite
howinterlinked their powers and responsibilities are. Schedule 4 of the
Constitution allocates the duty to protect the environment and natural resources,
enter into international agreements on extractives, and establish a sustainable
system of development to the national government.32 However, implementation
of these policies—including those relating to the environment, natural resources,
and facilitation of public participation—falls to the counties.33 The counties also
have to address ancillary effects of large development projects, such as refuse
removal and disposal and the control of air pollution.34
The overlapping duties have led to disputes with extractive corporations,
including about whether the counties have the authority to levy charges against
extractive corporations. The Court of Appeal, however, has held that counties can
impose charges for services the counties provide.35 This decision is only correct
so long as what is required is genuinely a charge. Counties may not impose taxes
unless permitted by an Act of Parliament. And county laws must give way to laws
after national if they would impair “the promotion of economic activities across
county boundaries” (Art. 191(3)(c)(iv)).
As Kenya continues to develop its legal and policy frameworks, these must create
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a clear and coherent system for county and national governments. This system
should concisely identify the duties of each party and determine the easiest and
most efficient way for information to be shared among the governments, industry,
and communities. The county and national governments should integrate their
processes to the greatest extent possible and avoid overlapping and duplicative
bureaucracies.
This integrated approach must start at the early stages. As Mohamed Ali Baadi
explained, the Constitution requires “consultation, cooperation and coordination between the National Government and County Governments”.36
The national government should recognize that any negative effects are felt most
directly on the counties and their communities. Working together is the only way
to balance the policy and environmental objectives of the national government
with the lived experiences of the counties. Sharing power is never easy, but the
Constitution has recognized that power-sharing leads to better, more responsive
government.
The Intergovernmental Relations Act established a National and County
Government Co-ordinating Summit and the Intergovernmental Relations
Technical Committee. It provides that disputes should be settled by negotiations
rather than going to court. It describes the prupose of the Act as being “facilitating
co-operation and consultation between the national and the county governments
and amongst county governments” and “providing a forum for co-ordinating
governments’ policies, legislation and functions”.
Coherent and efficient intragovernmental coordination means that information
will be shared more efficiently and more effectively. Communities are less likely
to hear contradictory or inconsistent messages. They will know who to engage
with and who to hold accountable. Industries, in turn, will have greater certainty
and clarity that will create better public-private partnerships.

Lesson Ten: Clean as you Go
Environmental mitigation and restorations should take place throughout
the project, not just during the winding-up phase. Engaging in a continual
process of environmental restoration ensures that extractive industries remain
compliant with the law. EMCA anticipates that the government will conduct
regular environmental audits to assess the continuing impact of a project on the
environment. If the government identifies negative impacts, it has the authority
to adjust the environmental and social impact assessments. Similarly, the
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government must continue to monitor water quality standards during the life of
the project.
When industries fail to clean as they go and if the government fails to monitor
and regulate the process, devastating consequences fir the community ny result.
The Owino Uhuru community in Mombasa, for example, has suffered significant
lead poisoning as a result of industrial pollution that industry failed to mitigate,
and the government failed to regulate.37 They have filed suit against the project
participants and the government, and the case is ongoing. No matter how the
case resolves, it is clear that a failure of proactive environmental restoration and
regulatory enforcement can have devastating consequences on a community.

Lesson Eleven: Have a Project Closure Strategy
Extractive resources are finite, and every extractive project must be developed
with that reality in mind. Without question, any extractive process will change
the landscape, perhaps forever. Communities and cultures will be altered.
Everyone—communities, the government, and industry—must keep this reality
in mind when developing a project.
For industry, this reality is at times less tangible. When a project is done, the
public-private partnership ends, and the industry will move on. Yet, the legal
obligations and public perception remain. Industry should plan ahead to ensure
that the community, although inevitably altered is on the whole better off than
when it came. And this can only be achieved if people and communities are
involved and feel that their concerns are seriously taken into consideration during
all the phases of an extractive project; and if agreements are made open and
processes transparent. Government must also keep this end in mind, ensuring
that it plans for successful transitions for communities.
The legal framework addresses issues to do with decommissioning and mine
closure. Both the Mining and Petroleum laws require companies to submit
decommissioning plans or strategies as part of their license applications. The
law establishes three types of environmental protection funds that apply to
the extractives industry. First, the Petroleum Act, 2019 in s.40 establishes a
Decommissioning Fund during production and allows the government to vary the
percentage contributions of the company. The Petroleum Decommissioning Fund
is to be managed by the National & County Governments and the Contractor.
Second, the Mining Act, 2016 in s.181 requires large-scale mineral right holders
to provide Environmental Protection Bonds, which are financial sureties to cover
the cost of rehabilitation at the end of operations. Upon successful rehabilitation,
the companies’ bonds are refunded. Finally, EMCA, 1999 at s. 25 establishes the
National Environment Restoration Fund- the private sector makes contributions
in the form of fees, deposit protection bonds or donations. The Restoration fund
serves as an insurance for mitigation of environmental degradation.
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All three funds ensure that proponents ensure proper decommissioning and
rehabilitation. However, contribution is discretionary for both the government
(when it comes to setting contribution amounts) and private companies (who
hardly regularly contribute). The key challenge, however, is the lack of regulations
and guidelines to direct the actions of government and companies.
To ensure sustainability at the end of extractives projects, companies must
regularly update their decommissioning plans based on improving industry best
practice and submit the same to the government. Additionally, the government
must develop regulations that make it clear for companies regarding how much
to contribute to decommissioning funds and incentivize additional contribution
to these funds. The government must properly manage the funds to ensure they
can use them when companies are unable to decommission appropriately due to
various circumstances such as bankruptcy.
Finally, at this as other stages, sharing of information public participAtion and
failr administrative action must play important roles in the process.

4 Concluding Observations
This handbook establishes that public participation and access to information are
fundamental for good governance of the extractives sector. Enough lessons are
emanating from the various court cases in which the judges have put an emphasis
on the centrality of public participation and disclosure of public information
when it comes to matters of public interest. It further establishes that public
participation and access to information are key factors when it comes to the
sustainable management of the extractive sector and they are a requirement
throughout the different stages of the project cycles when it comes to extractives.
It demonstrates that while public participation and access to information are
rights enshrined in the Constitution of Kenya, there is still a lot that has to be
done in terms of ensuring the actual implementation of Article 10(2), Article 35
and Article 47 of the Constitution and compliance with the provisions, as well
s with what has now been recognized as the right to public participation, more
specifically when it comes to the growing extractive industry. It is expected
that if the lessons and recommendations on best practices are incorporated and
institutionalized across the entire sector, there will be a dramatic reduction in
the number of public interest lawsuits filed challenging violations of public
participation and access to information. The findings of this research indicate that
jurisprudence actually exists on public participation and access to information
but we still have the same issues of non-compliance cropping up even when
there are clearly set guidelines and lessons that could be followed to avoid this
issues.
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Annexes
Table 1 - Summary of Court Decisions on Access to Information and Public
Participation
Summary of court decisions on Access to Information and Public
Participation in Kenya
After a petition filed by the Lamu community
Lamu Coal Powered Plant
challenging (among other things) the
Case:
environmental impact assessment, the
Tribunal Appeal Net 196 of
National Environment Tribunal cancelled the
2016 Save Lamu & 5 Others issuance of the license to Amu Coal Power by
NEMA and ordered a fresh EIA and greater
v National Environmental
public participation.
Management Authority
(NEMA) & another [2019]
Mui Coal Basin Case:
The Respondents, the Attorney General, and
Fenxi Mining Industry Company Limited
Petition Nos. 305 of
were ordered to continue to engage with the
2012, 34 of 2013 & 12 of
local community and provide reasonable
2014 (Formerly Nairobi
opportunities for public participation during
Constitutional Petition 43 of
the process of preparing an Environmental
2014) (Consolidated)
Impact Assessment and the process of
Resettlement as outlined in the Benefits
Sharing Agreement.
LAPSSET Case:
Mohamed Ali Baadi and
Others v Attorney General &
11 Others,
Milimani petition no. 22 of
2012
Migori Gold Mining Case:
Tom Mboya Odege v
Cabinet Secretary, Ministry
of Petroleum and Mining
& 3 Others [2019] eKLR,
Environment and Land
Petition 2 of 2018 at Migori
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The court held that that the rights to public
participation and access information had
been violated and ordered that the ESIA
report be sent back to NEMA to address
the communities concerns that had been
discussed in the judgment.
The court held that national values and
principles of governance, including
sustainable development, public participation
and equity, had been violated during the
development of the project. The Court
granted all the relief sought by the petitioner,
including compensation to the people of
Nyatike for the exploration of their land.
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Presidential Delivery Unit
& 3 Others,
Constitutional Petition No
468 of 2017 in the High
Court of Kenya at Nairobi.

Gibe (iii) project Case:
Friends of Lake Turkana
Trust –vs- AG & 2 Others,
ELC Suit No. 825 of 2012 at
Nairobi

Kibwezi Water Resources
Users Association & 4
Others v Attorney General
& 5 Others,
Elc Petition No.4 of
2018,(Formerly Nairobi ELC
Petition No. 113 OF 2014)
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The court held that there was a violation
of the right to access information and gave
mandamus orders to the respondents, the
Presidential Delivery Unit (PDU), to
provide information to the petitioner (Katiba
Institute). The petitioners had challenged the
publishing of advertisements that appeared
to promote the Jubilee Political Party—in
turn displaying a lack of political neutrality
on the part of the state and furthermore
there was no information made available to
the public on who was covering the costs for
the advertisements. The court also directed
the respondents(PDU), to publicize detailed
information regarding the said advertisements
that had been published in the media and
through other channels during the campaign
period.
The court concluded that the Gibe(iii)
project obligates the respondents and the
interested party to provide the petitioner
(Friends of Lake Turkana Trust), with all
relevant information about the project,
particularly information about the
transmission of electric power from Ethiopia.
The Court further held that the respondents
must ensure that there is public participation
in the sustainable management, protection
and conservation of the environment.
The court held that TANATHI Water
Works Development Agency violated the
right to public participation as it proceeded
with the Mtito-Andei Water Project Phase
1 to completion without an EIA license
contrary to the requirement of public
participation. The court noted that the
project was potentially going to have long
term effects and damage to the natural
springs and the forest ecosystem and thus
both NEMA- the agency that should have
issued the EIA license and TANATHIthe project proprietor, violated Article 10
of the Constitution of Kenya on public
participation. The court also held that the
respondents violated the right to access to
information when they failed to respond
to the petitioners repeated requests for
information about the project.
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The Court referred to Article 196 of the
Constitution, Section 87 of the County
Government Act in establishing that
the affairs of the county require public
participation. The court stated that public
participation plays a central role in both
legislative and policy functions of both the
National and County governments.
The court emphasized the centrality of
Communications
Article 10 of the Constitution in the
Commission of Kenya &
Establishment and Licensing of the Media.
Others v. Royal Media
The Court held that public participation is the
Services & Others [2014]
cornerstone of sustainable development. The
eKLR, Petition 14, 14
court also noted that public participation calls
A, 14 B & 14 C of 2014
(Consolidated) at the Supreme for the appreciation of public participation by
the State and all involved stakeholders.
Court of Kenya at Nairobi
Andrew Ireri Njeru & 34
The court found that the County Assembly,
Others v County Assembly as a state organ, must publicise information
relating to a motion to remove the Governor
oof Embu & 3 Others
[2014] eKLR, Constitutional from office. The court suggested that the
Petition No. 8 of 2014
state is obligated to publish “information of
a national character that affects the welfare of
the nation as a whole” including information
“that directly and substantially affects any
of the Bill of Rights or their enforcement”
and “information which a provision of the
Constitution itself requires to be published–
such as statutes and gazettes and also reports
required to be published by independent
offices or commissions”.
The Judge referred to Article 196 (b) which
Malindi North Residents
emphasizes County assemblies to facilitate
Association (Manra) &
public participation and involvement of the
6 Others v Kilifi County
public in the legislative process as well as in
Government & 2 Others
[2017] eKLR, Petition No.2 other business of the County Assemblies and
their committees. He noted that devolution
of 2014 Consolidated With
entails self-governance by the people despite
Petition No. 7 of 2015
there being no requirement that members of
the public participate in policy formulation.
He gave the example of a decision to build a
dam in an area as a policy to provide water
to the people and thus the people have to
be consulted before the dam is constructed.
In his view, even policies require public
participation and the residents of each county
need to be aware of the plans put by their
County Government in form of policies.
Robert N. Gakuru &
Others v Governor Kiambu
County & Others 2013
eKLR, Petition 532 of 2013
in the High Court at Nairobi
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The Court issued a judgment upholding
the land-related rights of the Ogiek people
African Commission on
and finding violations of each of the rights
Human and Peoples’ Rights claimed except for the right to life. On the
v. Republic of Kenya,
right to property, the court expressed that the
ACHPR, Application No.
Ogiek had a communal right to their ancestral
006/2012 (2017)
land and that the expulsion of the Ogiek
from this land against their will and without
prior consultation, violated their property
rights guaranteed by the African Charter
on Peoples’ Rights, and read in light of the
UN Declaration of the Rights of Indigenous
Peoples.
Table 2 - Key Institutions in the Extractive Sector
The Ministry of Petroleum and Mining was established to provide
leadership in the management of the extractive sector in the country as
guided by Executive Order No. 1 of 2018. This includes the development
of Petroleum and Mining policies, creating a favourable legal and regulatory
environment for investments and building capacity for effective management
of programs and projects.
The National Environment Management Authority (NEMA), was
established as the principal instrument of government charged with the
implementation of all policies relating to the environment, and to exercise
general supervision and coordination over all matters relating to the
environment. In consultation with the lead agencies, NEMA is empowered to
develop regulations, prescribe measures and standards and, issue guidelines for
the management and conservation of natural resources and the environment.
NEMA is also the Designated National Authority for certain Multilateral
Environmental Agreements.
County Governments were established to bring governance closer to the
people from the national level and they are charged with the development
of counties and administration of activities within local jurisdictions. Before
any prospecting or mining activity is initiated in any County, the prospectors
are required to get licensing and consent from the respective County
Government.
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The ministry of water, environment and natural resources develops policies
and provides direction in the sustainable use of natural resources, water, and
environment to secure the livelihoods of Kenyan citizens. Its environmental
policies also cover minimizing the impacts of the mining activities in the
extractive sector in Kenya.
The Ministry of Lands, housing and Urban Development is charged with
the responsibility of ensuring the efficient administration and sustainable
management of land resource in the country. The mining licensing process
requires certifications from the Ministry.
The National Land Commission (NLC) is the constitutional commission
charged with the responsibility of administering transactions relating to public
land and those involving exploitation of natural resources on behalf of both
national and county governments. The NLC approves consents for public
land, processes compensation in compulsory acquisition of land and resolves
any other land matters.
Haki Madini Kenya is a community-centred coalition that seeks to
effectively promote community participation, multi-stakeholder engagement
and responsible stewardship in the mining sector in Kenya.

Table 3 - Key Constitutional Provisions on Access to Information and Public
Participation
Article 35: (1) Every citizen has the right of access to; (a) Information held
by the State; (b) and information held by another person and required for the
exercise or protection of any right or fundamental freedom. (3) The State shall
publish and publicize any important information affecting the nation.
Article 33: (1) Every person has the right to freedom of expression, which includes--(a) freedom to seek, receive or impart information or ideas…
According to Article 69, the state shall; (d) encourage public participation in
the management, protection and conservation of the environment; (f ) establish
systems of environmental impact assessment, environmental audit and monitoring of the environment.
According to Article 232, the values and principles of public service include—
(d) Involvement of the people in the process of policymaking; (e) Accountability for administrative acts; (f ) Transparency and provision to the public of
timely, accurate information.
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Article 66 of the Constitution- (1) The State may regulate the use of any land,
or any interest in or right over any land, in the interest of defence, public safety,
public order, public morality, public health, or land use planning. (2) Parliament shall enact legislation ensuring that investments in property benefit local
communities and their economies.
Article 174: the objects of the devolution Government include: (c) to give
powers of self-governance to the people and enhance the participation of the
people in the exercise of the powers of the State and in making decisions affecting them; (d) to recognize the right of communities to manage their own affairs
and to further their development…
Article 10(2) of the Constitution: States that the national values and principles of governance include - (a) patriotism, national unity, sharing and devolution of power, the rule of law, democracy and participation of the people;
(b) human dignity, equity, social justice, inclusiveness, equality, human rights,
non-discrimination and protection of the marginalized; (c) good governance,
integrity, transparency and accountability; and (d) sustainable development.

Table 4 - Key Laws and Regulations on Access to Information and Public
Participation in the Extractive Sector
The EMCA Act (amended 2015), is the framework law on environmental
management and conservation. The Act provides for environmental protection
through; Environmental impact assessment, Environmental audit and
monitoring, Environmental restoration orders, conservation orders, and
easements.
The Access to Information Act reinforces Article 35 of the Constitution by
giving citizens the power to seek information and follow up on the government’s
activities hence exposing corruption and mismanagement.
The Urban Areas and Cities Act is an Act of Parliament that gives effect to
Article 184 of the Constitution; to provide for the classification, governance and
management of urban areas and cities; to provide for the criteria of establishing
urban areas, to provide for the principle of governance and participation of
residents and connected purposes.
The County Government Act 2012 gives legal provisions for public
Communication and access to information. It establishes County
Communication frameworks, incorporates non-state actors into the
county planning process, and meaningful citizen engagement including the
participation of marginalized groups.
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The Public Finance Management Act 2012 provides for participatory
governance and sets out the procedures for efficient and effective management
of all revenues, expenditure, assets and liabilities at both the national and the
county levels of government. It also ensures that public officers are accountable
to the public for the management of public finances through Parliament and
County Assemblies.
The Environmental Impact and Audit regulations 2003 made under section
147 of the EMCA Act, contain rules relative to content and procedures of an
environmental impact assessment, rules relative to environmental impact audit
and monitoring and strategic environmental assessment.
The Mining Act gives effect to Article 62(f ) of the Constitution of Kenya, which
vests the ownership of minerals to the people of Kenya with the Government
as trustee and also provides for local equity participation in mining projects.
Table 5 - International Agreements, Declarations and Guidelines on Access to Information and Public Participation
Principle 10 of the Rio Declaration states that: “Environmental issues are best
handled with participation of all concerned citizens, at the relevant level. At
the national level, each individual shall have appropriate access to information
concerning the environment that is held by public authorities, including
information on hazardous materials and activities in their communities, and the
opportunity to participate in decision-making processes. States shall facilitate
and encourage public awareness and participation by making information
widely available. Effective access to judicial and administrative proceedings,
including redress and remedy, shall be provided”.
The United Nations Economic Commission for Europe (UNECE) Convention
on Access to Information, Public participation in Decision-making and
Access to Justice in Environmental Matters, sets minimum standards for
public participation including timely and effective notification between parties,
reasonable timeframes for participation and at an early stage of the decisionmaking process, availability of relevant documentation free of charge, a due
account of the outcome of public participation, and prompt notification and
publication of the decision.
The International Convention on Civil and Political Rights (ICCPR) is an
international human rights treaty which enables people to enjoy a wide range of
human rights, including the right to freedom of expression; which includes the
freedom to seek, receive and impart information and ideas of all kinds under
Article 19 and the right and opportunity for every person to take part in the
conduct of public affairs under Article 21.
Katiba Institute
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Universal Declaration of Human Rights (UDHR) - The right to access
information is enshrined under Article 19 of the Universal Declaration on
Human Rights of 1948 and Article 21 gives everyone the right to participate
in the government of the country they are from either directly or through
representatives and further states that the will of the people shall be the basis of
the authority of the government.
African Charter on Human and People’s Rights (ACHPR) - Article 9 of
the African Charter on Human and Peoples’ Rights provides that every
individual shall have the right to receive information and Article 13 provides
that every citizen shall have the right to participate freely in the government of
his country, either directly or through freely chosen representatives under the
provisions of the law.

Table 6 - International Standards on Access to Information and Public
Participation
Extractive Industries Transparency Initiative Standard (EITI)-The EITI is
the global standard for the good governance of oil, gas and mineral resources
which ensures transparency and accountability on how a country’s natural
resources are governed ranging from how the rights are issued, to how the
resources are monetized, to how they benefit the citizens and the economy. The
EITI requires effective multi-stakeholder oversight, including a functioning
multi-stakeholder group that involves the government, companies, and effective
participation of civil society.
The Open Contracting Data Standards (OCDS) requires disclosure of data
and documents at all stages of the contracting process by defining a common
data model. It was created to support governments and organizations to
increase contracting transparency, and allow deeper analysis of contracting data
by a wide range of users. The standards enable users and partners around the
world to publish shareable, reusable, machine-readable data, to join that data
with their own information, and to create tools to analyze or share that data.
The Environment Democracy Index (EDI) - EDI empowers citizens and other
actors with a credible, independent source to understand what rights they have
to participate in decisions about their environment and allows governments
to benchmark their progress against an international standard while learning
about model laws and practice from around the world. Stakeholders can view
and download data, make comparisons, and rank countries’ performance at
any level of detail. EDI measures the degree to which countries have enacted
legally binding rules that provide for environmental information collection and
disclosure; public participation across a range of environmental decisions; and
fair, affordable, and independent avenues for seeking justice and challenging
decisions that impact the environment.
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Environmental performance reviews - have been done by the Organization
for Economic Cooperation and Development (OECD) and the Economic
Commission for Latin America and the Caribbean (ECLAC) and have
translated to improved environmental democracy in the countries that have
undergone the reviews. The reviews analyse a country’s overall performance
over a given period and are conducted within a peer-review framework, which
is one of the OECD’s core working methods. The reviews facilitate the sharing
of experiences and identify problems, solutions and opportunities to countries
as they pursue their own environmental goals and international commitments.
The Open Government Partnership - is a multilateral initiative that requires
governments and civil society to co-create two-year action plans, with concrete
steps and commitment across a broad range of issues. The model encourages
civil society organizations to help shape and oversee governments and has an
independent reporting mechanism which seeks to ensure that countries are held
accountable for making progress towards achieving their OGP commitments.
Table 7 - The Different Stages of the Extractive Process that Require Public Participation and Access to Information
Stages
Scoping
stage

Activities
I.

•

Community
consent and
engagement

Identification
of location for
extraction

•

Disclosure
of Information on the
extractive
project

i.

Project plan

•

ii.

Procurement plan

iii.

Call for expression
of interest

Community
Involvement
in planning
and public
consultation

iv.

Benefit sharing
agreements

v.

Environment Impact Assessment

II.
III.

Planning
Stage

Feasibility study

Action required

Exploration

vi.

Risk assessment
and mitigation

vii.

Project closure plan
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Public participation

Access to
information
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Licensing
Stage

Procurement
stage

Implementation
stage

Evaluation
stage

Closure

(i)

Issuance of
EIA license

(ii)

Dissemination
of final EIA
project report

(iii)

Approval by
authorities for
a project to
proceed

i.

Tendering

ii.

Contracting

iii.

Supplies for
the project

iv.

Workmanship/jobs

i.

Excavation
and dredging

ii.

Construction
of support
infrastructure

iii.

Natural
resource
extraction

i.

Monitoring

ii.

Measuring
outcomes

iii.

Measuring
project milestones

iv.

Recommendations for
project improvement

v.

Environmental audit

i.

Project execution

ii.
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•

Participation
of the public
in the licensing process

•

Community
involvement

•

Disclosure of
information
on tender
awardsOpen contracting

•





















Local
community
participation

•

Community
engagement
to seek their
feedback

•

Public consultation

Community
engagement to
restore the land to
Environmental its original state.
restoration
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